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In Lafler v. Cooper, Justice Kennedy, writing for the majority of the Supreme Court, noted that "criminal justice today is for the most
part a system of pleas, not a system of trials. Ninety-seven percent of federal convictions and ninety-four percent of state convictions are
the result of guilty pleas."[1] These numbers have not been consistent: the percentage of criminal defendants opting to plead guilty has
only risen over the years.[2] A defendant who pleads guilty forgoes the possibility of being acquitted and therefore receiving no
punishment. A right to trial is in part a right to seek to avoid punishment. Americans interested in the legal system and foreign legislators
and lawyers should be skeptical of a system in which more than ninety percent of defendants waive their right to a trial.
Plea deals were not always endemic to criminal procedure. Early common law treatises made no mention of a guilty plea procedure,
and confessions were rare.[3] Even in cases in which a defendant confessed to his crime in court, judges were loath to record these

confessions, and would often recommend that the accused retract them and instead proceed to trial[4]. In the first recorded case in the
United States concerning a guilty plea,[5] despite the defendant being unlikely to evoke sympathy from the court,[6] a defendant's request
to plead guilty was nonetheless met with suspicion by the presiding judge. Defendant John Battis' request was instead met by a reminder
that he had the right to deny the charges, and "put the government to the proof of them."[7] After remanding Battis to reconsider his guilty
plea, and Battis again insisting later that day that he wanted to plead guilty,
the Court examined, under oath, the sheriff, the jailer, and the justice, (before whom the examination of the prisoner was had
previous to his commitment,) as to the sanity of the prisoner; and whether there had not been tampering with him, either by
promises, persuasions, or hopes of pardon, if he would plead guilty.[8]
Only after this examination did the court accept Battis' plea.[9] In the late nineteenth century, courts still expressed skepticism at the
concept of plea bargaining.[10] Nonetheless, it was in the second half of the nineteenth century that the practice became commonplace.
[11] Leading explanations for this transformation include an increase in caseloads, the growing complexity of trial procedure, and the
professionalization of police and prosecutors.[12] Courts' skepticism towards plea bargains notably dropped over the course of the late
nineteenth century.[13] By the early nineteenth century, several cities had guilty plea rates above fifty percent.[14]
Defendants face numerous incentives to plead guilty. Prosecutors may offer to dismiss some charges a defendant is facing,
prosecutors may agree to a more lenient sentence than a defendant would otherwise face, and prosecutors may change the factual
description of events that the sentencing judge is presented with.[15] Additionally, prosecutors routinely threaten to charge defendants'
loved ones with crimes if the defendants refuse to plead guilty.[16] Disincentives to wait for a trial, such as the financial and social costs to
defendants who are detained pending their trials, can also induce guilty pleas.[17] The benefit this system offers to prosecutors is
tremendous. The modern American system of mass incarceration could not exist without endemic guilty pleas. As Michelle Alexander has
noted, “If everyone charged with crimes suddenly exercised his constitutional rights, there would not be enough judges, lawyers or prison
cells to deal with the ensuing tsunami of litigation.”[18] However, the idea of challenging mass incarceration through more defendants
choosing to go to trial is subject to an inversion of the free rider problem.[19] The total population of criminal defendants and potential
criminal defendants might benefit from defendants who choose to go to trial, as this would ensure fewer charges are able to be litigated.
However, the defendants who choose to go to trial would suffer from the heightened punishments they would risk facing if convicted, as
compared to the punishment they could expect to face if they plead guilty.[20] The plea system does not only create problems of mass
incarceration, it also poses a problem for innocent defendants. Around 18% of people on the National Registry of Exonerations pleaded
guilty to crimes they have since been exonerated of.[21] The number would likely be higher but for the difficulties defendants who have
plead guilty have in appealing their convictions. Defendants who plead guilty may have forfeited appellate claims,[22] and will not have a
trial record that might contain facts that can be used to appeal or further investigate the case.[23]
The prevalence of plea bargaining systems internationally is difficult to ascertain due to a lack of data collection. A general trend,
however, is that while plea bargaining is common in many other common law legal systems, defendants choosing to go to trial is slightly
less rare. In one Australian province, around eighty-two percent of convictions come from plea deals.[24] In Canada, it has been
informally suggested that ninety percent of cases are resolved without a trial.[25] Around ninety percent of convictions in England and
Wales come from plea deals.[26] In England and Wales, sentence reductions are limited to one third of time that would be served if the
defendant were convicted at trial.[27] In Australia, a similar limit prevents time served reductions of more than twenty five percent.[28]
Plea bargaining in Canada lacks a similar restraint on reductions in time served.[29]
Clark Neily describes the distinct qualities of American plea bargaining as “coercion, convicting the innocent, and loss of public
confidence in the integrity of the criminal justice system.”[30] America is exporting its uniquely coercive system by exporting its
prosecutors. The Office of Overseas Prosecutorial Development and Training sends United States prosecutors abroad to train other
nations’ lawyers and judges in the American criminal legal system.[31] Overall, the number of jurisdictions employing trial waiver
systems has increased 300% between 1990 and 2015.[32] In South Africa, a prosecutor praised the rising plea system, noting his
frustration “in courts where judges tend to acquit.”[33] In an article forewarning of the possibility of America exporting its plea bargaining
system, English solicitor Jago Russell expressed his concern that “guilty pleas have been used to prevent serious misconduct by the police

or prosecutors being exposed.”[34] However, with the high rates of plea bargaining in other common law nations, and the aforementioned
rapid exportation of this system of pleas, this may be a concern that was due decades ago and is late now.
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